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Court of Appeals of the District of Columbia 


No. 6133. 

Sol A. Simmons, Louis A. Simmons, and Abraham 
Simmons, Partners, Trading* as Simmons ^lotor 
Company, Appellants, 

\ s. 

I 

I 

Lawrence A. Brooks. 


a Supreme Court of the District of Columbia. 

1 

At Law. 

No. 80691. | 

. 

Lawrence A. Brooks, Plaintiff, 

vs. 

Sol A. Simmons, Louis A. Simmons, Abraham Simmons, 
Partners, Trading* as Simmons Motor Company, De¬ 
fendant-. 

1 

| 

United States of America, 

District of Columbia, ss: 

Be it remembered, That in the Supreme Court of jthe Dis¬ 
trict of Columbia, at the City of Washington, in slaid Dis¬ 
trict, at the times hereinafter mentioned, the following 
papers were filed and proceedings had, in the aboverent itied 
cause, to wit: 


1—6133a 
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1 Declaration. 

Filed December 29, 1931. 

In the Supreme Court of the District of Columbia. 

At Law. 

Xo. 80691. 

Lawrence A. Brooks, Plaintiff, 


v. 


Sol A. Simmons, Louis A. Simmons, Abraham Simmons, 
Partners, Trading as Simmons Motor Company, De¬ 
fendants. 

The plaintiff complains of the defendants, partners un¬ 
der the name and style of the Simmons Motor Company, 
for this, to-wit: 

That heretofore, to-wit, on the night of the 25th day of 

April, 1931, between the hours of, to-wit, 11:30 P. M. of 

that day and 1A. M. of the day following, the plaintiff was 

the owner of a certain Ford automobile and was in and 

then and there driving the same in a careful, proper and 

lawful manner, proceeding in a northerly direction on the 

Riehmond-Washington high wav in the Countv of Stafford 

and State of Virginia about five miles north of Falmouth, 

Virginia, at a lawful speed, in the exercise of due care, and 

to his right hand side of said highwav, which highwav is 

much used and usuallv crowded with traffic: that at the 

* 

same time and proceeding in the same direction along the 
same highway and slightly in advance of the plaintiff was 
one J. F. Letcher, who was driving another automobile; 
and that said plaintiff was driving his said automobile at 
a reasonable distance from the said automobile being so 
driven by the said Letcher, with due care and caution, and 
was making no effort to pass the same; that at the same 
time and just before, and at the time of the wrong 
2 and injury hereinafter referred to, these two auto¬ 
mobiles aforesaid, both being driven in the same di¬ 
rection and as aforesaid, approached and were proceeding 
along and about going up an ascending grade that curved 
to their left for a distance of about two hundred yards; at 
a place where the roadway was not plainly visible for a 
distance of three hundred feet ahead, a third automobile 
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i 

owned by 1 lie defendants, the Simmons Motor Company, 
and then being operated by one J. R. Proctor, who was the 
agent and employee of the said defendant, the jSimmons 
Motor Company, and then and there engaged in and about 
its business, approached the same point from the! opposite 
direction, and the said J. R. Proctor carelessly, negligently 
and recklessly drove the said car of the defendants at a 
high and dangerous rate of speed to his left of t|ie center 
line of said highway toward and upon that side of said 
highway then and there being occupied by the plaintiff and 
his automobile, and the said automobile so in advance of 
him and without keeping said automobile on his rijght hand 
side of the roadway sufficiently to allow ample roojm on the 
opposite side for the passage of the other automobiles 
aforesaid then approaching said place, all in violation of 
the Statutes of Virginia in that case made and provided, 
which Statutes define reckless driving as the operation of 
a vehicle in a manner potentially offering harm (|>r injury 
or damage to any person or property or thing as| a result 
of the act itself or in combination with circumstances, con¬ 
ditions and acts of others, and in addition to prohibiting 
the driving of automobiles to the left of the center line as 
aforesaid under the circumstances aforesaid, provides that 
any person who drives a vehicle upon a highway reck¬ 
lessly or at a speed or in a manner so as to endanger or be 
likely to endanger life, limb or property of any person 
shall be guilty of reckless driving and punished in a manner 
provided by law and requires all persons driving a vehicle 
on a highway to do so, at a careful and j prudent 
3 speed not greater nor less than is reasonable and 
proper, having due regard to the traffic, surface and 
width of the highway and other conditions then existing, 
and made it unlawful for a motor car to be driven at a 
reckless rate of speed or to the left of the centef line of 
the highway and where the plaintiff and his automobile 
then and there was, and the said defendant’s car, Operated 
by its agent and employee as aforesaid was drivjen with 
such carelessness, recklessness and lack of care in I view of 
the existing conditions as aforesaid, as to come in collision, 
first, with the said automobile then being operated by the 
said J. F. Letcher as aforesaid, and immediately thereafter 
and in consequence of the same reckless, careless land un¬ 
lawful method of driving as aforesaid of the car of the said 
defendants, by its agent and employee, carelessly, negli- 


i 




4 


SOL A. SIMMONS ET AL. VS. LAWRENCE A. BROOKS. 


gently and wrongfully was guided and propelled or per¬ 
mitted to be driven, guided and propelled by the operator 
thereof, still further to his left so that the same came into 
direct contact and collision with the automobile of the 
plaintiff aforesaid, in which the plaintiff then and there 
was as aforesaid, and with such great force and violence 
that the said Ford car owned by the plaintiff was badly 
broken, smashed and disabled and the plaintiff himself, by 
reason of the force and violence of the impact aforesaid, 
suffered a compound fracture of the right kneecap, had two 
ribs broken, suffered numerous lacerations and bruises 
on his head, arms and body, and a cut on his forehead ex¬ 
tending through his right eyebrow which necessitated five 
stitches and left a permanent scar and disfigurement 
thereon, and he was otherwise greatly injured in his physi¬ 
cal and nervous svstem and is now suffering with and al- 


wavs in the future will have and suffer with a stiff and im- 

paired knee, aiscarred and disfigured face and body, and a 

permanently impaired nervous and physical system, 

4 and also in consequence thereof was compelled to 

incur and pay and expend a large sum of money, 

to-wit: more than One Hundred and Fifty Dollars ($150.00) 

in doctors’ bills, hospital bills and medicines in and about 

being relieved and cured of* the injuries aforesaid: and will 

be required in the future to incur still other like bills for 

like purposes: and his said car was injured and damaged, 

necessitating the purchase of parts and repairs therefor, 

to a sum in excess of Two Hundred Fiftv-Seven and 05/100 

* 

Dollars ($257.05), and he was required to spend large addi¬ 
tional sums and much time and labor bestowed thereon by 
himself in and about repairing same, and he was deprived 
of the use thereof for many weeks; and he has been perma¬ 
nently injured and suffers intense pain and injury, his 
earning capacity has been diminished in a large amount 
and he lost time from his regular employment, all as the 
result of the aforesaid negligence and lack of care as afore¬ 


said of the defendants, through its 


said employee and 


agent. 

Whereby the: said plaintiff has been damaged in the sum 
of Fifteen Thousand Dollars ($15,000.00), and for this sum 
he pravs judgment in addition to his costs. 

JNO. S. BARBOUR, 

Attorney for Plaintiff . 
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' 

Filed February 5,1932. 


! * 


Now come the defendants and for a joint and several 
Plea to the Declaration filed herein, state as follows: they 
admit that on the 25th day of April, 1931, an automobile 
owned by them was in collision with an automobile owned 
and operated by the plaintiff at the place alleged in 
5 the Declaration; thev admit that the said automobile 
was being operated by J. R. Proctor, but they deny 
that the said J. R. Proctor was operating the said automo¬ 
bile at the time and place complained of in the Declaration 
as their agent or employee, and they deny that he was then 
and there engaged in and about their business; tljicv denv 
all the other allegations of said Declaration, and <iver that 
the collision complained of was due solely to the negligence 
of the said J. F. Letcher, referred to in the Declaration, in 
operating his automobile at a high rate of speed on the 
wrong side of the road and to the left of the center thereof, 
and that by reason of the negligence of said Letcljer in so 
operating his automobile he caused the same to collide with 
the automobile of the defendants, and threw the s^ime into 
and against the plaintiff’s automobile. 

BUR KART & QUINN, 

By HENRY I. QUINN, | 

Attorney .<? for Defendants. 

Memorandum. 

June 1, 1933.—Verdict for plaintiff for $1,500. j 
Supreme Court of the District of Columbia! 


Friday, June 30,1 


Session resumed pursuant to adjournment, Hon. Jen¬ 
nings Bailey, Justice, presiding. 


1933. 


* 


j * 


Upon consideration of the motion filed herein, for a new 
trial, it is ordered that said motion be, and the same is 
hereby overruled, and judgment on verdict is ordered. 
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Wherefore, it is considered that plaintiff recover 
6 of the defendants herein the sum of One Thousand 
Five Hundred Dollars ($1,500.00) with interest 
thereon until paid, together with costs of suit to be taxed 

bv the clerk and have execution thereof. 

•> 

From the foregoing judgment the defendants by their at¬ 
torney of record, in open Court, note an appeal to the Court 
of Appeals of this District, whereupon, an undertaking to 
act as a supersedeas bond is hereby fixed in the sum of One 
Thousand Eight Hundred Dollars ($1,800.00), and a fur¬ 
ther undertaking to act as a cost bond is herebv fixed in the 
sum of One Hundred Dollars ($100.00) with leave to deposit 
Fifty Dollars ($50.00) cash with the clerk in lieu thereof. 


Memoranda. 


July 24, 1933.—$50 cash deposit in lieu of bond. 

Time to file Bill of Exceptions extended from day to day, 
to and including September 20, 1033. 

October 20, 1033.—Time to file transcript of record in 
Court of Appeals extended to and including Januarv 3, 
1034. 

,Issiffnmenf of Errors. 

Filed November 25, 1033. 


Now come the defendants, Sol A. Simmons, Louis A. Sim¬ 
mons, Abraham Simmons, bv their Attornev and having 
duly entered and perfected an appeal to the Court of Ap¬ 
peals from the final judgment entered in the above 
7 entitled cause on the 30th day of June, A. I).. 1033, 
for their assignment of errors committed bv the trial 
court, says that the trial court erred in the following par¬ 
ticulars : 

1. In overruling defendants' motion for a directed ver¬ 
dict at the conclusion of plaintiff’s evidence. 

2. In refusing to direct a verdict for the defendants at 
the conclusion of plaintiff’s evidence. 

3. In overruling defendants’ motion for a directed ver¬ 
dict at the conclusion of all of the evidence in the case. 

4. In refusing to instruct the jury to return a verdict for 
the defendants. 
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5. In overruling objection to the following question pro¬ 
pounded on cross-examination to defendants’ j witness 
Harold Simmons: 

“Q. On the occasion of that talk did you not say to Mr. 
Letcher that the insurance carried by your Company, 
speaking of Simmons Motor Company, would not protect it 
against an injury to Mrs. Proctor—Mrs. Proctor had suf¬ 
fered an injury, I believe—but that his, Letcherfs insur¬ 
ance, would, and that if Letcher would admit liability for 
that accident that vou would either make his car las good 
as new or give him a new car?” 

6. In overruling defendants’ motion to withdraw! a juror 
and declare a mistrial because of the unwarranted Injection 
of the insurance feature into the case by the question pro¬ 
pounded in assignment Number Five. 

7. In charging the jury as follows: 


“In determining that question of authority and |whether 
or not. lie was acting in the course of business of thq defend¬ 
ants, the fact that this car w T as owned by the defendants 
and that he w~as driving it at that time mav be sufficient to 
raise an inference that he was acting with their authority 
and in the course of their employment, unless there be 
credible evidence to the contrarv.” 

i 

HENRY I. QUINN, 
Attorney for Defendants. 

Service of copy of the foregoing Assignment of Elrrors is 
hereby acknowledged this 25th day of November, A. D., 
1933. 

JNO. S. BARBOUR, 

S. R. PRINCE, Jr., j 
Attorneys for Plaintiff. 
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Supreme Court of the District of Columbia; 

Wednesday, January 3 


1934. 


Session resumed pursuant to adjournment, Hqn. Jen¬ 
nings Bailey, Justice, presiding. 


# * * # *■ * ! # 

! 

Come now* the parties hereto by their respective attor¬ 
neys of record, and thereupon, the defendants by their 


I 
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attorney present to the Court their Bill of Exceptions taken 
at the trial of this cause, and heretofore submitted herein, 
and pray that the same be signed and made of record, nunc 
pro tunc, which is hereby accordingly done. 

9 Designation of Record. 

Filed August 7, 1933. 

• •*#*** 

The Clerk of the Court will please prepare a record in the 
above entitled case and include therein the following: 

1. Declaration. 

2. Plea. 

3. Verdict and judgment for plaintiff. 

4. Notation of appeal from judgment and Order fixing 
undertaking on appeal. 

5. Assignment of Errors. 

6. Memorandum of filing undertaking for costs on appeal. 

7. This designation of record. 

HENRY I. QUINN, 
Attorney for Defendants. 

Service of copy of the above Designation of Record ac¬ 
knowledged this 7th dav of August, A. D. 1933. 

‘ JOHN S. BARBOUR, 

SYDNEY R. PRINCE, Jr., 

Per A. E. C., 

Attorneys for Plaintiff. 

10 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 

I, Frank E. Cunningham, Clerk of the Supreme Court of 
the District of Columbia, herebv certifv the foregoing 
pages, numbered from 1 to 9, both inclusive, to be a true 
and correct transcript of the record, according to directions 
of counsel herein filed, copy of which is made part of this 
transcript in cause No. 80691 at Law, wherein Lawrence A. 
Brooks is Plaintiff and Sol. A. Simmons et al., Partners, 
trading as Simmons Motor Company, are Defendants, as 
the same remains upon the files and of record in said Court. 
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In Testimony Whereof, I hereunto subscribe mv name 

• 7 • j * 

and affix the seal of said Court, at the City of Washington, 
in said District, this 3rd dav of January, 1934. 

[Seal Supreme Court of the District of Columbia.] 

FRANK E. CUNNINGHAM, 

I Clerk, 

By CIIAS. B. COFLIX, 

Asst. Clerk. 
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In the Supreme Court of the District of (jolumbia. 

At Law. 


No. 80,691. 

Lawrence A. Brooks, Plaintiff, 


vs. 

Sol A. Simmons, Louis A. Simmons, Abraham Simmons, 
Partners, Trading as Simmons Motor Company, De¬ 
fendant-. | 

Bill of Exceptions. j 

Be it remembered, that the above entitled cause, icame on 
for trial before Mr. Justice Bailey, and a jury on itlie 26th 
day of May, 1933, and was concluded on the 1st dayjof June, 
1933. The plaintiff was represented by Mr. John! S. Bar¬ 
bour, and the defendants, by Mr. Henry I. Quinn. | 

. .. . i 

Thereupon, to maintain the issues on their paijt joined 

the plaintiff, Lawrence A. Brooks, testified in his Sown be- 
half, and his testimony together with the testimony! of vari¬ 
ous other witnesses called bv him tended to show! that on 

* I 

the 25th day of April, 1931, shortly after midnight; he was 
driving his automobile near Fredericksburg, Virginia, with 
due care and caution and on the right hand side| thereof 
proceeding north to the right of the center line of the Wash¬ 
ington Highway; that immediately in front of him;was the 
automobile of a Sergeant Letcher, connected with the Ma¬ 
rine Corps, at Quantico, Virginia; then and there being 
similarly operated on the same side of the road, «ind pro¬ 
ceeding in the same direction and likewise to the ri^lit hand 
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side of the center of said road, and likewise operated with 
due care and caution; that when these two automobiles 
reached a point about six miles from Fredericksburg, a 
third automobile operated by Mr. John Proctor, traveling- 
in the opposite direction than the plaintiff, was negligently 
operated on the wrong side of the road, that is, on the same 
side of the road that the plaintiff’s car and the Letcher car 
was operated and to the left of the center thereof, 
12 and negligent lv caused to collide with the automobile- 
operated by Letcher and plaintiff, without negligence 
on the part of the plaintiff or the said Letcher’s automobile; 
that the plaintiff suffered severe physical injuries and dam¬ 
age to his automobile as the result thereof and was put to 
considerable expense in having his automobile repaired and 
in being treated for his injuries; that a fractured knee-cap 
has resulted in a permanent impairment. It was further 
shown by the testimony of witnesses produced by the plain¬ 
tiff that the automobile which collided with his ear was 
owned bv the defendants and had on it a dealers’ tag for 
the year 1931, numbered D-915 for said year, which had 

been issued bv District of Columbia to the defendants. 

* 

Plaintiff also offered in evidence a regulation in force in 
the District of Columbia at the time of the accident, which 
provided that the dealers’ tags should not be transferred 
from one vehicle to another, that identification numbers 
should not be loaned to another by the person to whom 
used; that bona tide dealers in automobiles or persons who 
are duly licensed as such, may purchase and have issued 
to them one or more sets of identification tags as mav be 
necessary to their business as such dealers, and may apply 
the same temporarily to such automobile as may be held 
by them for sale or demonstration purposes; but the use 
of dealers’ tags on motor vehicles owned by motor vehicle 
salesmen, members of a dealers’ family or the personal 
property of dealers is prohibited; the plaintiff also intro¬ 
duced in evidence two photographs duly identified, marked 
respectively ‘Plaintiff’s Exhibit 1’ and ‘Plaintiff’s Exhibit 
2' which are hereby referred to and made a part of this 
Dili of exception- as photographs taken of the automobile 
driven by John Proctor at the garage at Fredericksburg, 
to which the said car was taken shortly after the accident, 
and that they truly depict the condition of the automobile 
as it appeared before dawn on the morning of the accident, 
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except that the spare tire and rim appearing ill the said 
pictures were placed on the left front wheel wh}ch, imme¬ 
diately after the accident had neither a tire or a jrim on it. 
Also a photostatic copy of the card from the office of the 
Superintendent of Licenses, showing that 1931 Dealers’ tag 

Number 915 had been issued to the Simmhns Motor 
13 Company, which is marked ‘ Plaintiff’s Exhibit No. 

9' and is hereby included and made a pa]rt of this 
Bill of Exceptions. The plaintiff also offeredj evidence 
tending to show that the said John Proctor, several hours 
after the accident made declarations to other witnesses 
tending to show that he was engaged in and about the busi¬ 
ness of tlie defendants at the time of the accident, and 
that lie was down in Virginia for the purpose of exhibiting 
it to a prospective customer in or near Bowling Green, Vir¬ 
ginia, but on objection of the defendants the Court ex¬ 
cluded this evidence. 

At the conclusion of the plaintiff’s case, counsel for the 
defendants moved for a directed verdict because there was 
no proof that the car operated by Proctor, and which col¬ 
lided with the plaintiff’s car was being used on business of 
the defendants, or being operated by its agent or employee 
in the scope of his employment, which motion |he Court 
overruled to which ruling of the Court the defendant- dulv 
excepted, and said exception was noted by the Cpurt upon 
its minutes. 

I 

Whereupon, tin* defendants to maintain the ^ssues on 
their part joined gave in evidence the testimony pf the de¬ 
fendant. Sol A. Simmons, who testified, as followsj: That lie 
was a member of the partnership composed of hi^nself and 
the other defendants, and that tliev traded under the name 
of Simmons Motor Company: that the defendant,jLouis A. 
Simmons, was his brother, and the defendant Abraham 
Simmons was his father; that the father took no part in 
the business and the witness and his brother, Lbuis, con¬ 
ducted the business; that the main conduct of the! business 
was in his hands; that another brother, Harold Simmons, 
was employed as an appraiser of used cars; that Harold 
Simmons had no authority to loan used cars to anybody, 
and no authority to loan or rent cars or permit the use of 
dealers’ tags on them; not without the consent of my 
brother or myself * * * not unless the office authorized 
that, and we never used dealers’ tags for any other than 
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business purposes; that lie did not know anything about 
his brother Harold permitting Proctor to use one of their 
car- until after the accident with plaintiff had happened; 
that the defendants had two used car departments, one at 
1312 14th Street and one at the corner of 14th and P 
14 street and that his brother Harold was employed be¬ 
tween all the places; that Proctor was never em¬ 
ployed by the firm, and the only business relation the wit¬ 
ness had ever had with Proctor was, he thought, about 
seven years ago; he sold him a car and repossessed it; they 

never at anv time authorized him to sell or demonstrate anv 
• % 

of their cars; and on cross-examination asserted that his 
brother, Harold, was at the time of his testifying, 31 years 
old; had been in the employ of the Simmons Motor Com¬ 
pany from the inception of the business. 

“— What were his duties? — He appraised the used 
cars that we took in trade. 


and in response to questions testified as follows: 

“Q. He also attended to selling cars, did he not? A. At 
times, but he flid not specialize in selling cars because that 
would conflict with the salesmen. 

Q. You stated that he did not have authority to rent your 
cars out without the consent of the office? A. That is true. 

Q. Who was in the office? A. Mv older brother. 

Q. What is his name? A. Louis A. Simmons. 

Q. A man dealing with your concern, however, did not 
have to go to the office to find out whether or not Mr. Harold 
Simmons had the authority to do these things, did he? 

Objection. 


The Court: I do not think this is a question of holding 
out. 

Mr. Barbour: If your Honor please, if we can show that 
this man was in the habit of doing these things, and did 
do it, I submit the jurv might infer he did have authoritv. 

The Court: I think for that purpose it might be ad¬ 
missible. 


Mr. Barbour: 

Q. Mr. Harold Simmons did do these things, did he not? 

Mr. Quinn: What things, now? 

Mr. Barbour: Rent cars out, your used cars? 
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A. Not on any occasion that I am aware of, sir.! 

Q. You never heard of him doing that? A. Nb, sir. 

Q. You never heard of him putting your dealers’ tags on 
cars? A. Only for demonstration purposes. 

Q. For demonstration purposes, yes. Now when he did 
that what would he do with it ? Would he not givie it to the 
man that was to do the demonstrating? A. When the car 
went out for demonstration the general rule was for a sales¬ 
man to be present in the car at the time. 

Q. So he did have the authority then to put a tjag on the 
car and to deliver it to a salesman? A. For demonstration 
purposes. 

Q. So when he was doing that he was acting Udthin the 
scope of his authority? A. Yes, sir. May I add lo my an¬ 
swer to that: Provided that the car was used for'a demon¬ 
stration only and to be returned within a reasonable 
time.” 


15 When asked when lie first heard of thisj accident, 
testified that he couldn't be accurate but hc| believed 
it was just at the opening of business the following week; it 
must have been on Monday it was brought to his Attention. 

“Q. Did you not send your brother, Mr. Haijold Sim¬ 
mons, down to Fredericksburg to look into it ? A. After I 
heard what had happened I asked my brother to gi|vc me an 
explanation of the occurrence and to investigate i^. 

Q. And he went to Fredericksburg for that purjpose and 

at vour instance? A. Yes, sir.'’ 

* 

Next the defendants to further maintain the issues on 
their part joined gave in evidence the testimony of the 
defendant, Louis A. Simmons, as follows: That! he is a 
member of the defendant partnership trading as Simmons 
Motor Company, and the other partners were his brother, 
Sol, and his father; the father was never active in the busi¬ 
ness; that witness was the most active and was the General 
Manager; that his brother Harold was used car appraiser 
and looked after the setting and saw to the display in the 


various shows and so on, and in response to quest 


on, “He 


appraised the second hand cars that were brought! to your 
place for the purpose of being traded in on new| cars?”, 
replied, “Saw that they were reconditioned before dis¬ 
played for sale”, and that witness had never employed a 
man bv the name of Proctor. That Proctor nevelr at any 
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time, to his knowledge, demonstrated or attempted to sell 
any car for him. That Proctor was a barber down on Four¬ 
teenth Street: that lie did not learn anything about Proctor 
having a car on the evening of April *jr>th, until on the fol¬ 
lowing Monday morning, after he was notified: that Harold 
Simmons had absolutely no authority to lend out or rent 
used cars to anybody, no matter for what purpose: that his 
brother, Sol. supervised the salesman at the 14th and P 


Street branch, and witness directed 


the policies of the firm, 


and testified in response to a question as follows: 


“Q. Did Harold have anv authoritv to let anvone use 

vour dealers' tags on anv car? A. Onlv to salesmen cm- 
• * • * 

ployed by the.company for official business. That was, to 
demonstrate cars to prospective customers and to pur¬ 
chasers, to go down to the freight yards to unload new cars 
which were shipped from Detroit to us.'" 


16 And on cross-examination he testified, that he knew 
Proctor verv slightlv. but believed that Proctor had 
quite a few years back bought a cheap car, and failing to 
keep up the notes that they had repossessed it: that was 
the only personal knowledge he had of Proctor outside of 
the fact that he used to go to his barber shop probably once 
in two or three months; that his brother, Harold Simmons, 
was in the employ of his company and being asked: “Q. 
And you say lie appraised cars that you were taking in?” 
He replied that it was part of his duties; that Harold did 
not fix the sale price on the used cars but the witness fixed 
the prices on them: that Harold did not sell cars, except 
through a salesman who was directly employed by the Com¬ 
pany; and in response to questions the. witness testified, as 
follows: 


4i Q. lie was authorized, was he not, to put dealers' tags 

on cars? A. Only for official business. 

Q. But he was authorized to put them on there for official 

business, as vou sav? A. Official business to salesmen and 
• • 


to persons in charge of one of the service managers to go 


down to the station. 


Q. So he did have authority to put those tags on cars for 
the salesmen and purchasers? A. Only if he were satisfied 
there was a prospective customer to buy a car. 

Q. If he were satisfied there was a prospective customer 
to buy a car, to sell the car, he was authorized then to do 
that, was he not? A. Yes. 
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Q. So he was also authorized to authorize purchasers to 
put them on there too, wasn’t he? A. I say we took the 
tags we had—one of the assistant service managers would 
go down with half a dozen men with six sets of dealers’ tags 
and they would unload the cars and someone wjill drive 
hack, but that was in accordance with police regulations. 

Q. And Harold was authorized to do that when joccasion 
arosef A. He would approve that where they wojild have 
their bills of lading, not otherwise. 


Q. And there was nobody to question his authority to do 
it when he did it, was there, or lie told a salesman! to do it 
he would have to go ahead and do it, would he not? A. If 
a salesman came to him and said he had a customer! to show 
a car to. 

Q. Then he was authorized? A. If a salesman would 
come to him and say he had a positive customer for a car 
he would give permission to use the tags and tell the sales¬ 
man to take the car, the car to be back in a half an hour, 

and usuallv we would not allow the car to be out mbre than 
* 

90 minutes to two hours at a limit, unless he had a very 
good reason, and the reason had to be reported at the office. 

Q. But he did have authority to put those tags on the cars 
and authorize them to be used on the cars? A. iNot for 
pleasure purposes; no, sir. 


****** 


i* 


17 He had no authoritv to lend cars to anvbodv for 

* « •> 

pleasure purposes or private business purposes. 

Q. But he had authority to do it for strictly business pur¬ 
poses? A. Yes. 

Q. And when a salesman had a prospect for a cal* he was 
authorized to do that very thing? A. if lie thought a sales¬ 
man had to be away over two hours he would want to com¬ 
municate to the firm to give permission to allow the sales¬ 
man to take the car out. 


I 

******* 

i 

Q. Do you mean to tell the jury that Mr. Harold Simmons 
could not authorize a car to be used unless lie told tljie sales¬ 
man at the time “You can not have it over two jiours?” 
A. Absolutely; had to have a very definite reason for that. 

Q. You did not discharge Mr. Harold Simmons after you 
found out this car had been loaned out ? A. Wei had an 
argument- 
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Q. Answer my question. A. No, sir.” 


“And on redirect examination, in response to questions, 
testified as follows: 

Q. You said when Harold—if a salesman came in and 
told Harold lie had a sale for a car he would give him the 
dealers’ tags to put on the car? A. He would usually ask 
him what kind of a deal it was, what they had to trade, give 
him an idea of something worthwhile in order to take the 
car out. 

Q. Was that particular car the salesman had a prospect 
for, were the tags put on that car? A. They had to specify 
a certain car with the car number and evervthing.” 


Next the defendants to further maintain the issues on 
their part poined gave in evidence the testimony of Harold 
Simmons, as follows: that lie is now employed in buying and 
selling used cars for Leary Brothers; that in 1931 he was 
Used Car Manager for the Simmons Motor Company; that 
he was not a ihember of the firm, but an employee; that Roy 
Proctor had no connection with the Simmons Motor Com¬ 
pany and was never employed by the Simmons Motor Com¬ 
pany, or by the witness to sell any cars or demonstrate any 
cars; that in April, 1931, lie turned over to Roy Proctor, 
a used car belonging to the Simmons Motor Company; 

“When asked to state under what circumstances, he re¬ 
plied : 

“ 4 Rov Proctor was a barber on the street. I have known 
him for about eight or ten years, and I loaned him the car 
more as a personal friendship, he just paid me for the im¬ 
mediate cleaning of the car and the gasoline and oil, I think 
it was the sum of $3, which it cost to clean the car up and 
gas and oil, he was going down to visit his people down on 
the other side of Fredericksburg, I think it was, and I 
loaned him the car from Saturday night until Monday 
morning.' ” 


18 That nothing was said bv Proctor to him or by him 
to Proctor about demonstrating the car to anybody 
or attempting to sell it; that the defendants knew nothing 
about this transaction between him and Proctor, and he 
simply took it upon himself to loan Proctor the car; that 
he had no authority to loan defendants’ cars to people or 
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! 


to loan the use of dealers’ tags to anyone outside of the 

salesmen just for demonstration. They were supposed to 

he for demonstration purposes only; that he lnid loaned 

Hoy Proctor a car before and that he even loaned him his 

personal car to use, but lie just did that as a personal favor 

and thought evervthing would be all right; that before this 

occasion he had let Proctor have a ear six or sevjen times, 

he thinks: that he loaned his personal car to Proctor about 

twice and the other times the car of the Simmons Motor 

Company, and each time it would be for the purpose of his 

making a trip down in Virginia to see his people, and on 

none of these occasions was the car loaned to Prpetor for 

the purpose of demonstrating or selling it or to use for any 

business of the Simmons Motor Company; that! Proctor 

was a barber bv trade and never sold automobiles. On 

* ! 

cross-examination he testified that he had known Proctor 
about eight years; that he had on various occasions loaned 
Proctor cars with the dealers’ tags on them; anc| testified 
further in response to questions: 

“Q. You were authorized, however, to put dealers’ tags 
on the cars for people whom you thought would have au¬ 
thority to sell them or would have opportunity to sell them ! 
A. I don’t quite get the question. 

Q. I say, you did have authority to put dealers? tags on 
cars, used cars, for purposes of sale by salesmenf j A. For 
purposes to demonstrate; yes, sir. 

Q. Yes? A. Yes, by salesmen. 

Q. Your authority in that was never questioned by any¬ 
body was it? A. No, sir.” 


That he did not hear of the accident in which Projitor was 
involved until about ten o'clock Sunday morning; jthe next 
morning when Mr. Proctor called him from the hospital in 
Fredericksburg and told him he went to Fredericksburg to 
see what happened to the wrecked car; that when he loaned 
the car to Proctor originally nothing was said apout the 
dealers’ tag on it and he did not say to Proctor at Hie time 
he loaned him the car, that if anything happened Proctor 
was to say that he was taking the car down there toj demon¬ 
strate it, after which the following occurred: 


3—6133a 
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19 “Q. You never said that? A. No, sir. 

Q. Did you ever say anything like that ? A. Yes, 
sir; I said in case he was stopped he was to say the car was 
the property of the Simmons Motor Company, which it 
was. 

Q. He was to say it was the property of the Simmons 
Motor Company? A. Exactly. 

Q. And did vou tell him to sav he was taking it down 
there to demonstrate it to a prospective customer? A. 
No, sir. 

Q. Did you not make that statement, a statement to that 
effect? * * * To Mr. Letcher at Quantico? A. No, sir. 

though he did have a talk with Mr. Letcher at Quantico in 
the presence of Mr. Proctor. That he did not then toll Mr. 
Letcher that he had told Proctor to sav that he was taking 
the car down there to demonstrate it to a prospective cus¬ 
tomer: that lie did not tell Mr. Letcher at Quantico. that 
he had delivered the car to Mr. Proctor for the purpose of 
demonstrating it for a prospective customer in or near 
Bowling Greeh, that he did have a talk with Mr. Letcher 
at Quantico about the responsibility for the accident. 


Whereupon, during the cross-examination the following- 
occurred : 

“Q. x ow, Mr. Simmons, do you recall having a talk with 
Mr. Letcher at Quantico? A. I do, yes, sir. 

Q. On the occasion of that talk did you not say to Mr. 
Letcher that the insurance carried by your company, speak¬ 
ing of Simmons Motor Company, would not protect it 
against an injury to Mrs. Proctor—Mrs. Proctor had suf¬ 
fered an injury, I believe—but that his, Letcher's insurance, 
would, and that if Letcher would admit liability for that 

accident that vou would either make his car as good as 

» » 

new or give him a new car?" 


To which question counsel for the defendants objected on 
the ground that am* statements made bv the witness, would 
not be binding on the defendants as there was nothing to 
show that he was authorized in anv wav whatever to speak 
for the defendants, and that by such question plaintiff was 
injecting into the case a reference to the insurance carried 
by the defendants to the prejudice of defendants in the 
minds of the jury. Said objection was overruled, to which 
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ruling the defendants duly excepted and said exception was 
noted by the Court upon its minutes. 

20 The witness was thereupon permitted tjo answer 
the said question as follows: 

“A. No, sir; absolutely not. There was nothing along 
those lines ever said. 

Mr. Quinn: I renew my objection, if the Court |)lease, at 
this time to the testimony on the ground which Ijstated at 
the bench, and on the ground that there is nothing in the 
direct examination to warrant this line of inquiry. 

The Court: I overrule the objection, and exception may 
appear. 

Mr. Quinn: And 1 object, and wish to save the! point on 
account of the fact that by this kind of question tl'jie matter 
of insurance is dragged into the case and I move to with¬ 
draw a juror and declare a mistrial. 

The Court: I overrule that. 

Mr. Quinn: And the Court will allow me an exception.” 

“Q. Do you know who was present at the conversation 
that you did have there, was not Mr. Proctor present ? A. 
lie went with me to Quantico, but I do not recall exactly 
whether he was present at the time or not, whether lie was 
right there. I would not lie certain about that. 

Q. When you made that proposition to Mr. Letcher- 

A. I did not make any such proposition. 

Q. I know you say you did not. Did not Miq Letcher 
decline to entertain any such proposition? A. T)iere was 
nothing of the kind ever talked about. He had no reason 
to answer me because I never asked him that. All I was 
interested in was our damaged car. 

Q. Did you not insist that Mr. Letcher should then conn* 
up to Washington the next day, or a few days thereafter, 
and consult you and your attorney in respect to tjhat mat¬ 
ter? A. I asked him if he would come up and consult our 
attorney with regard to the accident, explain it to him so 
our attorney could handle the case and see about j recover¬ 
ing damages to our car. 

Q. Who was that attorney ? A. Mr. L’Hommed^eu. 

Q. Was not substantially the same proposition laid to 
Mr. Letcher on that occasion? On the occasion in the pres¬ 
ence of Mr. Harold and the attorney whose name he had 
just mentioned? A. I have never been in the company with 
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Mr. L’Hommedieu when he spoke to Mr. Letcher. Us three 
have never been in the same room together. When he came 
up to see Mr. L’Hommedieu I was not present. 

Q. You were not present in the conversation between- 

A. No, sir. I was out of town. 

Q. Did you mot on that occasion, when he came up here 
and talked with vour attorney, did vou not then for the 
first time tell Mr. Letcher that though you had authorized 
Proctor to state that he had that car for demonstra- 
21 tion, as a matter of fact, it was not for demonstra¬ 
tion purposes? 


• # • 


A. I beg your pardon, sir. I just said I was not present 
when Mr. Letcher had the conference with our lawyer. I 
was not here at all. I don’t know what transpired during 
that conversation. 

###••«• 

Q. Now, did you ever have any talk with Mr. Brooks 
along the same line? A. Which lines do vou mean, sir? 
You wish to inquire that I made a proposition that I was 
going to give a car or something? 

Q. I will ask you then, didn’t you, or, were you not pres¬ 
ent at a conversation between Mr. Proctor and Mr. Brooks 
and yourself in which substantially the same proposition 
was made to Mr. Brooks? 

That lie did go to the hospital in Fredericksburg, Vir¬ 
ginia, with Proctor and Mr. Proctor and Mr. L’Hommedieu 
but no proposition was made that if Mr. Letcher would 
admit liability about this matter that all of you could get 
out whole. That no such proposition was made and that 
he went there solely for the purpose of going with the 
lawyer to look the case over. 

Q. He wanted to get Mr. Letcher to admit liability on 
this occasion and asked him, Mr. Proctor, to get Letcher 
to agree to it? A. No, sir. 

Q. Did not Mr. L’Hommedieu, acting as vour attorney, 
the attorney for the Simmons Motor Company, in your 
presence, make that suggestion to Mr. Brooks? A. Posi¬ 
tively not. 
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Mr. Quinn: Now, is that conversation supposed to be sub¬ 
stantially the same as the one vou sav took j place at 
Quantico between this witness and ]\Ir. Letcher? 

Mr. Barbour: Yes, except I do not think Mr.j L’Hom- 
medieu was present. 

Mr. Quinn: No. 

Mr. Barbour: Mr. L’Hommedieu was not present at 
Quantico, but at Washington. 

Mr. Quinn: But the substance of the conversation is the 
same? 

Mr. Barbour: Identically the same. 


And on re-direct examination the same witness | testified 
that he did not know anything about the terms of any in- 
surance policy that the Simmons Motor Company! carried, 
and was not familiar with the insurance nor what they 
covered, whether property damage or personal injury.” 

The witness further testified that lie never made kny such 
proposition to Mr. Letcher, that there was nothing of the 
kind ever talked about, and all lie was interested in was 
the damaged car of defendants; that hje asked 
22 Letcher if he would go up and consult their At¬ 
torney with regard to the accident and expljain it to 
him so that the Attorney could see about recovering dam- 
ages to the car of the defendants; that ho never had any 
talk with the plaintiff along the same lines as that indicated 
by the above quoted question; and never heard! such a 
proposition made in the presence of Mr. Procjor, Mr. 
Brooks and himself, by Mr. Shockey, the Attorney ^‘or Mrs. 
Proctor; that he had never met Mr. Shockey; that Mr. 
L’Hommedieu, acting as Attorney for the Simmons Motor 
Company, did not make any such proposition to the plain¬ 
tiff in the presence of the witness and Mr. Proctdr at the 
hospital in Fredericksburg; that witness did not knjow any¬ 
thing about the terms of any insurance policy carried by 
them, and was not familiar with their insurance;,did not 
know what their policies covered, whether property dam¬ 
age or personal injury. 


And next the defendant- to further maintain thp issues 
on their part joined gave in evidence the testimony of 
John Roy Proctor, as follows on direct examination that 
he is a barber by occupation, was a barber in Aprp, 1931, 
and had been in such trade for thirteen (13) years; that 
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lie was never employed by the Simmons Motor Company 
in any capacity, and was never, in spare time or otherwise, 
authorized by them to demonstrate or attempt to sell any 
of their cars, second hand or new; that on April 25-26, 1931, 
he had an Oldsmobile Coach, which he believed was the 
defendants, and that Harold Simmons had loaned it to him 
to drive to his mother's home near Bowling Green, Vir¬ 
ginia: that he did not obtain the car from Harold for the 
purpose of demonstrating it to or selling it to a relative or 
anyone else; that he paid Harold something like eight or 
nine dollars for the use of the car, or something like that: 
that he had gotten a car from Harold before on several 


occasions, but never for purposes of selling or demonstrat¬ 
ing, just for personal use and to drive down home. After 
describing the accident, witness testified that he saw two 
automobile men who came up there to get a car, but would 
not be sure of their names, and in the next day or so he 
saw Mr. Curtis, Commonwealth Attornev for that countv, 
but did not have any conversation at all with him. 
23 I might have said a few words to him (Mr. Odham) 
going out with the wreck. 


“Q. Did anv of them ask you anything about being a 

dealer in automobiles? A. Xo, sir. 

Q. Was any reference made to dealers' tags on the car? 

A. Xo, I toldlthem mvself: thev did not ask me. 

• • 

Q. What did you tell them? A. I told them I was work¬ 
ing for Mr. Simmons. 

Q. Why did you toll them that ? A. I didn't want to get 
Mr. Simmons in anv trouble. I said I had dealers' tag on 
it. He was good enough to let me have the car. so I did 
not want to put him in any trouble.'’ 


And on cross-examination this witness stated that he never 
talked with the Commonwealth Attorney, Mr. Curtis, of 
Stafford County in the Washington Hospital at Fredericks¬ 
burg, and did not talk with anyone there but Mr. Brooks 
concerning the wreck, and testilicd as follows, in response 
to further questions: 

“Q. Didn't you tell him on that occasion, didn't he ask 
you what vour business was, the Commonwealth Attornev, 
didn’t he ask you what your business was? A. Yes, sir. 

Q. Didn't you say you were a barber by trade, but that 
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between times vou sold used cars for the Simmons Motor 
Company? A. Yes sir, I said that. 

Q. That you had this car taking it to demonstrate to some 
relative of yours? A. Yes, sir. 

Q. You told him that in the hospital there that rooming? 
A. I told Mr. Brooks- 

Mr. Quinn: Xo, he is asking you about Mr. Cuijtis. 

Mr. Barbour: I am asking you now about Mr. Curtis, the 

(’ommomvealth Attorney. 

* 

A. Xo, sir, I did not tell Mr. Curtis that. 

Q. And you did make some statement to Mr. Brdoks, you 

sav? A. Told Mr. Brooks that I was a barber bv trade. 
• \ • 

******* 

Q. That you were a barber by trade and that injbetween 
times you sold used cars for the Simmons Motor Com¬ 
pany? A. Yes, sir. 

Q. And that you had that particular car taking it to 
demonstrate to some of your people * * *? Yon tell the 
.jury that is not true? A. I told that because 1 liajd dealer 
—• on the car, and Mr. Simmons was good enough to let me 
have the car, and I did not want to cause him a lot of 
trouble. 

Mr. Quinn: So lie lied like a gentleman.” 

i 

24 That he told the automobile repairman, Mr.jOdham, 
who took Mr. Brooks’ car in: 

“Q. Did you ask him to advise you what he considered 
how badly damaged the car was, and didn't he tell you that 
he considered it to Ik* totallv demolished? A. That is 
what he told me. 

Q. And didn’t you say that you were awfully sbrry be¬ 
cause you had the car sold, or rather you were prejtty sure 
you had the car sold to your cousin ? A. Xo, sir, I! did not 
say that. 

****** I* 

Q. It was your cousin or your brother-in-law, apd then 
didn’t he ask vou if vou were a dealer, and vou said no, that 
vou were a barber bv trade, but sold cars for the Simmons 
Motor Company week ends and holidays. Did you $ay that 
to him? A. No, sir. 
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Q. Didn’t you say that this particular ear was one you 
figured on to sell? A. I did not.” 

That he does not think that anv of them asked him whether 
he was a dealer in automobiles, and he was talking to Mr. 
Brooks at the hospital, and he had some few words with the 
automobile men one of whom was Mr. Odhain; that none of 
them asked him if he was a dealer in automobiles; but that 
he told them, without being asked, that he was working 
for Mr. Simmons; that he told them that because he did not 
want to get Mr. Simmons in anv trouble, on account of the 
dealers’ tags, as he was good enough to lend him the car, 
and that he did not want to get him in anv trouble; that fol- 
lowing the accident he attempted to call Mr. Harold Sim¬ 
mons of the Simmons Motor Company about one o’clock Sat¬ 
urday night but could not get him, and finally got him on 
the telephone about three o’clock Sunday afternoon and 
told him about this accident; following which he came to 
Washington Mondav and told him how the accident oc- 

VL7 V 

curred, and returned to Fredericksburg the next day. 

“Q. On Monday? A. As far as I can remember, on Tues¬ 
day, I would not be positive.” 


And went to Quantico on Tuesday or Wednesday with Mr. 
Harold Simmons—on the Mondav afternoon following the 
accident, and there had a talk with Mr. Letcher, following 
which he went to Fredericksburg the following day with a 
friend of his who took his down there to see his wife, 
25 and there he and Mr. Simmons had a few words with 


Mr. Brooks in a hospital, only a few minutes; and 
also saw Mr. Brooks' brother—both present at that inter¬ 
view—but did not there say to Mr. Brooks that if he did get 


Mr. Letcher to admit liabilitv for this accident that the Sim¬ 


mons Motor Company would make good to him his car, 
either make it new or give him a new one; whereupon this 
occurred: 


“Q. Was Mr. L’Hommedieu present at that conference? 
A. Yes, sir. 

Q. And that was, you think, Wednesday or Thursday fol¬ 
lowing the accident? A. I disremember. I thought it was 
soon after. 

A. It was not the next day? A. No, sir. 
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that there was a suit growing out of this same accident tried 
at Manassas, Virginia, last fall, and that he testified therein. 
Whereupon the following occurred: 


Q. In that testimony did you not state that Mr. |simmons 
told vou that if vou had an accident to tell them! that vou 
were going to demonstrate the car? A. That was four or 
five years ago when I first stated Mr. Harold Simmons 
would let me have the car, that time of the accidenlt was the 
time before, because I got cars several times. 

Q. So that had been an established rule between you for 
four or five Years? A. Xo, sir; not that long. 

• 7 V 7* 


Q. How long do you say it was? A. Since the time I had 

got several cars, two or three. 

v 1 

Q. And he told you to tell if anything happened, that you 
were demonstrating the car ? A. Yes. 

Q. Mr. Simmons told you that ! A. Yes, sir. 

Q. You did not make that qualification in your testimony 
at Manassas, did you, that it occurred four or five years 
ago? A. I don’t remember whether I did or not.’^ 


And on redirect examination the same witness testified to 
the following effect: That Mr. LTIommedieu, Mr. Harold 
Simmons and himself were present at an interview with 
Mr. Brooks at the hospital and that he saw Mr.j Brooks’ 
brother down at the door, ‘I think, I saw him in the hospital 
at Mr. Brooks’ bedside, I think lie was conscious then, and 
we took a walk down to the door’; ‘and there were a few 
words exchanged and I don’t remember even those’; that 
Mr. Brooks’ brother remained in the room when lie and Mr. 
L’Hommedieu and Mr. Simmons were talking to Mtf. Brooks 
part of the time. Whereupon the defendant rested his 
case." 


Whereupon, the plaintiff, to further maintain the 
26 issues on his part joined, by way of rebuttal gave in 
evidence the testimonv of John F. Letcher, as 
follows: That on the day following the accident) Harold 
Simmons, while talking to witness at Quantico, Virginia, 
said to witness that the insurance carried by the $immons 
Motor Company would not protect it against injury to Mrs. 
Proctor but that witness’ insurance would and if lie would 

i 
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admit liability for the accident, that they would either make 
his car good or as good as new or give him a new car and he 
declined that proposition; that at the time this proposition 
was made Proctor was standing ten or fifteen feet awav; 
that Harold Simmons insisted that witness come up to 
Washington within the next few days, and witness went up 
the next day after the conversation took place, and met 
Harold Simmons at the place of business of the defendant 
and Harold Simmons took him to Mr. L’Hommedieu's office 
and was present at the interview between witness and this 
attorney; that Harold Simmons did not tell him at Quantico 
that he had told Proctor that if anything happened Proctor 
was to sav that he was taking the car down there to demon- 
strate it; that when tliev got to Mr. L'Hommedieu’s office 
the same proposition which had been made to him by Har¬ 
old Simmons at Quantico was made there. On cross-exami¬ 
nation witness stated that Harold Simmons did not finish 
the proposition at Mr. L’Hommedieu’s office but started a 
good part through with it when witness objected to the 
whole thing and told him that he would not have anything 
more to do with it and walked out; he could not remember 
how far along with the proposition Harold Simmons had 
gotten. 

“Q. You do not remember? A. He told Mr. L’Homme- 
dieu that I was the man who came down to fix up some kind 
of paper, 1 don’t know just what kind, and assume liability 
for the accident, and at about that time I told him 1 was 
not responsible for the accident and would not have any¬ 
thing to do with it and would not be mixed up with it." 

That the above is all that lit* can remember that was said on 
that occasion bv Harold Simmons; that when lie went to Mr. 
L’Hommedieu’s office, he, the witness, had a report made 
out to his insurance company, and he showed that report to 
Mr. L’Honmiedieu: that he could not remember that Mr. 
L'Hommedieu said after looking at the report, “Well, you 
can’t help us any, we say it happened in another 
27 way;” Proctor never made any proposition to him 
concerning the insurance companies or assuming lia¬ 
bility for the accident at Quantico, and the following tran¬ 
spired in respect to his trip to Washington: 
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“Q. You were interested, were you not, in recovering 
from somebody the damage to your automobile^ A. Yes, 
sir. | 

Q. And didn't you come to Washington for that! purpose 1 ? 
A. No, sir. | 

Q. You did not ? A. I came because I was ordered up 
here, sir. Mr. Simmons went to headquarters! and told 
them 1 was wanted up here and they ordered mej? up here. 

Q. What did Mr. Simmons say to you about doming up 
that day you were there? A. He asked me tc| come to 
Washington, and I told him I had been away s|o much I 
did not see how I could get away. He said, ‘If j fix it up 
will you come up?’ He said, ‘I will go to headquarters and 
get you excused so you come up there,’, 

and that Harold Simmons did insist that dav tluv he come 

up in that conversation; that the only thing Mr. L’Hom- 

medieu told him was that ‘after I told him I was not the 

cause of accident and I didn’t see whv I should assume 

* 

liability for it, he told Mr. Simmons that if it wajs the way 
I stated it that he, Mr. Simmons, was in for - a lot of 
trouble’. 

“Q. (By Mr. Quinn:) Just what was it that Harold Sim¬ 
mons said to you at Quantico? Just what was the proposi¬ 
tion lie made to vou ? A. Mr. Simmons and Mil. Proctor 

•• 

came down there and he says, ‘You are not injured and I 
am not injured,’ and he says, ‘we have nothing jto worry 
about, hut’ he says, ‘Mr. Proctor’s wife was injured seri¬ 
ously in this accident, she is Iving down at Fredejricksburg 
in the hospital now', and, in* says, ‘If I assuim|* liability 
for this accident’ he says, ‘Mr. Proctor can not j get any¬ 
thing for his wife, or Mr. Proctor’s wife can not! get any¬ 


thing,’ and, he says, ‘There will be nothing to it 


at all, if 


vou assume liability for it, whv Mr. Proctor’s wile can get 
damages off of your insurance company and I; can also 
get damages for mv car.’ He saws, ‘If vou cab sav the 
accident was unavoidable, the road condition yas bad,’ 
and he says, ‘If you do that, why I will repair |your car 
as good as new, or if that won’t fix you up,’ he says, ‘1 will 
give you a new car.’ That is about the exact >vords he 
told me.” 

That when he was ordered to go to Washington by the Post 
Adjutant, he was ordered to go to the Simmops Motor 
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Company where lie saw Harold Simmons, who told him he 
was representing the Simmons Motor Company and that 
that was all that was necessary. 

And with respect to the conversation with Harold Sim¬ 
mons at Quantico, he testified: 

28 “Q. And did he (Harold Simmons) then say that 

he would like for you to come to Washington and 
see the attorney and give him a statement along the lines 
that you had told him? A. Yes, sir. 

Q. He did tell you to come to Washington and to give a 

statement to the attornev to the effect that vou did not 

* » 

know how the accident happened and that you had been 
talking right before that time with this soldier about the 
World War? A. That is what he wanted me to do: yes, sir. 

• ,***>* * * 

A. He wanted me to come to Washington to fix it up 

with his lawyer in some wav. 

• « 


A. * ' What Ik* wanted me 1<> do was to come to 

Washington to fix it up some way so I would assume 1 i a - 
bilitv for it." 

That witness understood that when an accident was un¬ 
avoidable it was not anvbodv’s fault: that he could not 

* • 

understand how lie* could take responsibility for the acci¬ 
dent and vet sav that the same was unavoidable: that 
• » 

Harold Simmons told him to tell his insurance company 
that it was unavoidable and the road conditions bad: Har¬ 
old Simmons did not tell him to admit that he was on the 
wrong side of the road, or not keeping any look out or did 
not have his car under proper control: that he never saw 
any of the defendants when he came to Washington and 
he never took the case up with them. 

And next the plaintiff, to further maintain the issues on 
his part joined by way of rebuttal offered in evidence the 
testimony of F. W. Chichester, as follows: That he is an 
Attorney at Law, from Fredericksburg, Virginia, and 
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represented the plaintiff in the suit which was l tried at 
Manassas, in October, 1932, and which involved! the col¬ 
lision about which inquiry was being* made in thp instant 
case; that in that case Mr. Brooks was co-defendant with 
Sergeant Letcher and Mrs. Proctor, wife of Jfc>hn Roy 
Proctor, was the plaintiff; that in the trial of the cjase John 
Roy Proctor testified that when he got the car froip Harold 
Simmons that Harold Simmons told him that if hei had any 
accident to tell them that he was going to demonstrate the 
car, and also admitted that he had told the plaintiff herein, 
in the hospital that he was demonstrating! the car 
29 for Simmons. 


And next the plaintiff, to further maintain the issues on 
his part joined, gave in evidence the testimony ojf Ernest 
W. Oderman, as follows: That at the scene of the accident, 
between two and three o’clock in the morning of A]pril 26th, 
after witness had advised Proctor that he considered the 
car was totallv demolished Proctor said that he was awfullv 
sorry because he had the car sold or was pretty sure he had 
the car sold to his cousin, or his brother-in-law, orj some of 
his relatives near Bowling Green, Virginia, that witness 
asked Proctor if he was a dealer and he said no, ljie was a 
barber bv trade and sold cars for the Simmons Molor Com- 
pany week ends and holidays; that he was figuring on sell¬ 
ing this particular car; that in substance, was all that was 
said. Mr. Cook and Mr. Pritchard were present when this 
conversation took place. He does not know where Mr. 
Cook is now living and Mr. Pritchard is in Fredericksburg. 


And next, the plaintiff by way of rebuttal, further main¬ 
tained the issues on his part joined, gave in evidence the 
testimony of L. A. B. Curtis, the Commonwealth Attorney 
for Stafford County, Virginia: That he had a conversation 
with Mr. Proctor on the morning following the accident, at 
the hospital in Fredericksburg; and Proctor told him that 
he was a barber bv trade, but between times sold ubed cars 
for the Simmons Motor Company, and that he hadi this car 
taking it to demonstrate to a cousin or brother-in-lhw down 
at Bowling Green. 

Whereupon, the defendants, to further maintain the 

issues on their behalf joined, offered in evidence the testi- 

monv of Samuel J. L’Hommedieu, as follows: Tliht he is 
• * 

i 

i 

i 
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a member of the Bar of the District of Columbia and been 
in active practice for eleven (11) years; that he represented 
Mrs. Betty Proctor in a suit at Manassas in which Mr. 
Brooks and Sergeant Letcher were the defendants: that 
before the trial of that case, and shortlv after the accident, 
he went to the hospital at Fredericksburg, with Harold Sim¬ 
mons and Mr. Proctor, and had a conversation with the 
plaintiff; that neither he, Harold Simmons, nor Proctor 
said anvthing to Mi*. Brooks about trettimr Sergeant Letcher 
to assume liabilitv for the accident, and does not 
30 think anything was said about the insurance at all: 

we only spoke to Mr. Brooks two or three minutes 
about, asked him for a statement about the accident and 
how it happened, and Mr. Brooks said he did not care to 
speak about it: he remembers that Sergeant Letcher came 
to his office shortly after the accident happened, and there 
was present in the office at the time Sergeant Letcher, Mr. 
Proctor and Harold Simmons, and neither Harold Simmons 

nor anvone else said anvthing to Letcher about admitting 
• « « • 

liability or about his insurance company taking care of 
Mrs. Proctor's injuries. 

Harold Simmons being recalled testified on direct exam¬ 
ination, as follows: 


“Q. You were asked the other day about something that 
occurred in Mr. L'Hommedien's office? A. Yes, sir. 

Q. Have you thought over your testimony ? A. I thought 
it over and I was mistaken about that. 

Q. You were present at that time? A. Yes, sir. 

Q. That was after he came to Washington—after Ser¬ 
geant Letcher came? A. Yes, sir. 1 went up there with 
Mr. Proctor and Mr. —. 

Q. At Mr. L’Hommedien's office, in the presence of Mr. 
L’Hommedieu and Mr. Proctor did you make any proposi¬ 
tion to Letcher or start to state a proposition?” 

L T pon objection by plaintiff's counsel witness was not per¬ 
mitted to answer. 


And on cross-examination: 

Q. When you were on the stand before you were very 
positive, were you not, you were never present with Mr. 
L’Hommedieu and the Sergeant? A. Yes, sir, I was mis¬ 
taken. 
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Q. You went so far as to sav you were not even I in town? 
A. Yes, sir, I was mistaken about that.” 

i 

Whereupon, defendants announced there case dpsed, and 
no further evidence than hereinbefore set forth] bearing 
upon the assignment of errors, was offered by either party 
to said cause, and all the pertinent evidence offered by 
either party is hereinbefore set forth. 

Thereupon, Counsel for the defendants moved tjhe Court 
to direct the jury to return a verdict for the defendants on 
the ground that the evidence disclosed that John Rov Proc- 
tor was not operating the automobile in question |with the 
consent of the defendants, on any business for tlieiti or even 
with their knowledge and that the presumption aris- 
31 ing from ownership of the car had been olvercome. 

The Court overruled said motion and refused to so 
direct a verdict to which ruling the defendants bv their 
Counsel, then and there excepted, and said exception was 
duly entered upon the minutes. 

Thereupon the Court charged the jury as follow^: 

“Gentlemen of the jury, this is an action brought by 
Lawrence A. Brooks, plaintiff, against Sol A. ^immons, 
Louis A. Simmons, Abraham Simmons, partners] trading 
as the Simmons Motor Company. The other Simmons, 
Harold Simmons, is not a party defendant in this j*ase, and 
it is unclaimed bv the plaintiff that he is a membbr of the 
firm. 

The first question for you to determine in thi^ case is 
whether Proctor, at the time he was driving this icar, was 
acting as agent or an employee of the Simmons Motor Com¬ 
pany with authority from the Simmons Motor Company, 
and acting on their business at the time of this collision. 

The burden of proof, that is the establishing by the 
greater weight of the evidence the facts claimed bv the 
plaintiff is upon the plaintiff. He must establish by the 
greater weight of the evidence that he was injured by the 
defendant Proctor’s negligence in driving this car, land that 
at the time of the injury Proctor was acting in tlie course 
of the business of the Simmons Motor Company; that he 
had the authority to so act and was so acting at tfhat par¬ 
ticular time. Tlie fact that he was using it, if you Should so 
find, with the consent of the Simmons Motor Corppanv is 
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not sufficient, lie must have been acting with the authority 
of the Simmons Motor Company and doing the business of 
the Simmons Motor Company. If he had been loaned a 
car, even with the authority of the Simmons Motor Com¬ 
pany, for the benefit of himself, taking a trip for his own 
pleasure or for his own purposes, then the Simmons Motor 
Company would not be liable. But if he was acting in the 
course of business of the Simmons Motor Company, if he 
was taking this car for the purpose of showing it to any 
prospective purchaser and had been authorized to do so 
by the Simmons Motor Company, then he was acting in the 
course of employment, and if the accident was caused by 
his negligence, then the defendants would be liable for in¬ 
juries which resulted from the collision. 

In determining that question of authority and whether 
or not. he was acting in the course of business of the defend¬ 
ant, the fact that this car was owned by the defendants and 
that he was driving it at that time mav be sufficient to raise 
an inference that he was acting with their authority and in 
the course of their employment, unless there be credible 
evidence to the contrary. The question for you to deter¬ 
mine upon the weight of the evidence in this case is whether 
the plaintiff has shown, by the greater preponderance of 
the evidence, that lie was acting for that company and was 
duly authorized to do so, and in determining that question 
vou can take into consideration all the evidence, including 
the fact that the car was owned by the Simmons Motor Com¬ 


pany; that the tags upon that car were dealer’s tags, and 
upon that particular question as to the use of dealer’s tags, 
under the law of the District of Columbia, in force at the 
time of this collision, it was unlawful for any dealer to use 
dealer’s tags, or permit the use of dealer’s tags on motor 
vehicles owned by him except when the car was being used 
for sale and demonstration purposes, and under the laws of 
Virginia—I might say that as far as the rights and liabili¬ 
ties of the parties are concerned, the law of Virginia gov¬ 
erns in this case—and under the laws of Virginia it 
32 was lawful for the owner of such a car, with the 
dealer’s tags thereon, to be operated over the higli- 
wavs of the State of Virginia without reregistering that 

• ' V V 

vehicle under the laws of Virginia, but it was lawful for 
the owners to permit such car to be used on the highways 
of Virginia onlv when the said machine was being used bv 
him or his agents for sale purposes. 
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Tlie fact that it was used, or if you should find that it 
was used not for sale purposes does not in this cise create 
any liability bv reason of that fact, but the usd of those 
lags may be considered by you in determining whether or 
not this car was used with the authority of the defendants, 
the Simmons Motor Company. If you find that tlie greater 
preponderance of the evidence shows that this car was used 
by Proctor under the authority of the defendants,! the Sim¬ 
mons Motor Company, and was being used for demonstra¬ 
tion purposes, or the business of that company,! then the 
defendants would be liable for his negligent ac^s, if you 
find that he was negligent, but if you find that thej evidence 
be equally balanced, then you need go no further! with the 
case and vour verdict will be for the defendant. Iflvou find, 
however, to the contrary, then the next question for you to 
determine is whether or not Proctor was neglige|ut in the 
manner in which he was driving the car at that time, and 
whether that negligence was the proximate caus^ of this 
collision and the resulting injuries to the plaintiff.! 

The laws of the State of Virginia, which as I say control 
the rights of the parties in this case, define whatjis called 
reckless driving as meaning the operation of an automobile 
in a manner potentially offering harm or injury oi] damage 
to any person, property or thing as a result of] the act 
itself, or in combination with circumstances, conditions and 
acts of others, and require every person driving *ji vehicle 
on a highway to drive the same at a careful and | prudent 
speed, not greater or less than is reasonable and! proper, 
and having due regard to the traffic, surface and width of 
the highwav and of anv other conditions then existing, and 
the following actions are expressly prohibited: That any 
vehicle when not under complete control; driving to the 
left of the center of the street or highway; passing or at¬ 
tempting to pass two other vehicles abreast, moving in the 
same direction; exceeding a reasonable speed under the 
circumstances and traffic conditions obtaining at tie time; 
and also requires the driver of any automobile approaching 
a curve, bend or any place where the road is notj plainly 
visible for a distance of 300 feet ahead, to at all tinges keep 
his machine on the right-hand side of the roadway sufficient 
to allow ample room on the opposite side for the passage 

I 
I 


133 a 
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of other machines or vehicles irrespective of whether 
another machine or vehicle is approaching 1 or not; and also 
requires upon all highways of sufficient width that the 
driver of the vehicle shall drive the same upon the right 
half of the highway unless it is impracticable to travel on 
such side; and further requires any drivers of vehicles pro¬ 
ceeding in opposite direction to pass each other to the right, 
each leaving to the other as nearly as possible one-half of 
the main traveled portion of the roadway; and further pro¬ 
vides that in addition to the punishment provided 
33 for the violation of said regulation, that any person 
violating the same shall be liable for all damages 
actually incurred by reason of such violation. 

Now, any person who violates those regulations or laws 
of Virginia is guilty of negligence, and if that negligence 
caused injury, then the driver, or whoever may be re¬ 
sponsible for the driver’s act, would be liable in damages, 
but it is necessary that the act of negligence should be the 
cause of collision. A man might be negligent in the man¬ 
ner of his driving, vet that negligence has nothing to do 
with it; if it is, not the cause of the collision he would not 
be responsible for it. It is only in the act of negligence 
which is a cause of an injury about which a person may 
be held liable, so if Proctor was guiltv of violation of anv 
of these acts, and the fact that he was guiltv of violation 
caused the injury, then he is guilty of such negligence which 
would give rise to a cause of action. 


I will now read vou Plaintiff's Prayer Number Four 


‘If the jury believe from the evidence that at the time 
of the accident the said automobile figuring therein and 
driven by Proctor belonged to the said defendants and was 
being operated in and about their business with the au¬ 
thority of the Simmons Motor Company, and that due to 
the negligence, of the operator thereof the collision re¬ 
sulted in injury to the person or property of the plaintiff, 
their verdict should be for the plaintiff, even though the 
jury further believes that the negligence of the driver of 
the third car which figured in said accident also contributed 
to the collision.' 


In other words, the fact that the driver of this third car 
might be negligent also would not prevent a recovery bv 
the plaintiff for any injury due to the negligence of Proctor. 
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There has been certain testimony in this case, and a good 

deal of it as to statements which certain of the Witnesses 

made out of Court before they testified here in this Court. 

What they stated out of Court is not evidence of ithe truth 

of their statements at all for you, but the evidence in this 

case is what is testified before you under oath, bht as vou 

are the judges of the facts and judges of the credibility of 

the witnesses, vou can consider any contradictory state- 

ments which they have made heretofore as bearing upon 

their credibility as witnesses; as bearing upon the amount 

of faith or credit that vou give to their testimony here. And 

if you find that any witness has wilfully, knowingly testified 

falsely as to anv material fact as to which that witness 
• * 

could not reasonably be mistaken, then you can disregard 
his testimony in whole or in part as you see fit. i So these 
statements of Harold Simmons and of Proctor, Jnade out 
of Court as to the purpose for which the car was bping used 
by Proctor, and as to Sergeant Letcher’s admitting re¬ 
sponsibility for the collision, were admitted in j evidence 
simply for the purpose of impeaching their testimony, 
throwing light upon the credit which you should ^ive their 
testimony. And if you find such statements were! made by 
them you are not to consider them as admissions of the 
defendant in this case, or as proof of the facts Contained 
in those statements, or as establishing the fact of agency, 
or anv other fact in tins case. As I have said the testimony 
given under oath is the testimony in this case, ajnd state¬ 
ments made out of Court are not evidence here. 

If vou find either that Proctor was not acting bv the 
authority of the defendants, or in the coursfc of their 
34 business, or if vou find that he was not Negligent, 
or that if he was negligent, his negligence w<js not the 
proximate cause of the collision, then your veifdict will 
simply be for the defendant. 

On the other hand if you find for the plaintiff,j you will 
then fix a sum of money that will reasonably compensate 
him for his loss. And in estimating the damages! consider 
the injuries to him and to his property, the damages result¬ 
ing to him therefrom. Take into consideration tlje suffer¬ 
ing, including bodily pain in consequence of such injuries 
to his person, and the pain attendant upon and naturally 
incident to such bodily sufferings; the character and extent 
of his physical disabilities, whether his injuries ai]e perma¬ 
nent or otherwise, and if permanent the pain and suffer- 
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ing likely to be suffered therefrom in the future; the amount 
reasonably and properly paid out or incurred by him in 
and about his care and recovery, his medical and hospital 
expenses, and if the injury is permanent or not yet cured, 
such expenses as are likely to be incurred in the future; 
his fair earning capacity, and just compensation for the 
injury and damages to the automobile, and loss which he 
had due to repairs, also time lost from his business, as 
shown bv the; evidence and assess such damages at such a 
sum as will fairly compensate him for all loss and damage 
caused him, including not only expenses incurred as medical 
expenses and a reasonable sum for his pain and suffering, 
but also a fair compensation for the loss of what he could 
have earned otherwise in his trade or business and has 
been deprived of by any wrongful act of the defendants 
or their representative.” 


The defendants through Counsel objected to that portion 
of the Court's charge in which he told the jury: 

“In determining that question of authority and whether 
or not he was acting in the course of business of the de¬ 
fendants, the fact that this car was owned by the defendants 
and that he was driving it at that time mav be sufficient to 

w » 

raise am/ inference that he was acting with their authority 
and in the course of their employment, unless there be 
credible evidence to the contrary.” 


Because the effect of the language used was to put the 
burden of proof upon the defendants; the Court thereupon 
overruled said objection, the defendants duly excepted and 
said exception was entered upon the minutes. 

The foregoing is the substance of all of the testimonv 
offered at the trial of the case, bearing upon the question 
of the responsibility of the defendant, Simmons Motor 
Company, for the negligence of Proctor, the driver of the 
car involved. In addition to the charge the Court gave the 
following instructions on behalf of the plaintiff: 

35 Plaintiff's Praver Number One. 

“The Courti instructs the jury that the burden of proof 
in this case is upon plaintiff to prove by a preponderance of 
the evidence that the plaintiff was injured at the time and 
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place stated in the plaintiff’s declaration, through the negli¬ 
gence of the defendant company or their representative, 
and that injury resulted therefrom. 

i 

Plaintiff’s Praver Number Three. 

The Court further instructs the jury that evefi though 
they may believe from the evidence that the automobile 
being driven by the said J. R. Proctor was the property of 
the defendants and was being used in and about tljeir busi¬ 
ness, and with their authority, the plaintiff would not be 
entitled to a verdict unless the jury further believe from 
the evidence that the collision which took place betjvveen the 
automobile driven by the plaintiff and that driveij by said 
Proctor was caused wholly or in part by the negligence of 
the said J. R. Proctor in operating said car, and that such 
negligence was the proximate cause of injurv to the plain¬ 
tiff. ‘ ! 

Plaintiff's Praver Number Four. 

* 

If the jury believe from the evidence that at thq time of 
the accident the said automobile figuring therein apd driven 
by Proctor belonged to the said defendant and was being 
operated in and about their business, with the authority of 
the Simmons Motor Company, and that due to the negli¬ 
gence of the operator thereof the collision resulted in in¬ 
jury to the person or property of the plaintiff, their verdict 
should be for the plaintiff, even though the jury further be¬ 
lieves that the negligence of the driver of the third car 
which figured in said accident also contributed to jhe colli¬ 
sion. 

Plaintiff’s Prayer Number Seven. 

j 

The Court instructs the jury that the collision which is 
the subject matter of this suit, having occurred within the 
limits of the State of Virginia, that the rights of [the par¬ 
ties in the premises is dependent upon the laws of the State 
of Virginia and that the laws of the State of Virginia define 
reckless driving as meaning the operation of an automobile 
in a manner potentially offering harm or injury lor dam¬ 
age to any person, property, or thing as a result o| the act 
itself, or in combination with circumstances, conditjons and 
acts of others and requires every person driving a vehicle 
on a highway to drive the same at a careful and jprudent 
speed, not greater or less than is reasonable and 
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proper, and having due regard to the traffic, surface and 

width of the high wav and of anv other conditions then exist- 
1 • • 

ing, and that, any person who shall drive any vehicle upon 
a highway at such speed as to endanger the life, limb or 
property of any person or so as to unnecessarily block, 
hinder or retard the orderlv and safe use of the highwav, 
shall be primja facie* guilty of reckless driving: and further 
provides that reckless driving shall be deemed to include 
and the following offenses, are expressly prohibited: 


Driving a vehicle when not under complete con- 
36 trol: driving to the left of the center of the street or 
highway: passing or attempting to pass two other 
vehicles abreast, moving in the same direction: exceeding 
a reasonable speed under the circumstances and traffic con¬ 
ditions obtaining at the time: and also requires the driver 
of any automobile approaching a curve, bend, or any place 
where the road is not plainly visible for a distance of 300 
feet ahead, to at all times keep his machine on the right- 
hand side of i the roadway sufficient to allow ample room 
on the opposite side for the passage of other machines or 
vehicles irrespective of whether another machine or vehicle 
is approaching or not: and also requires upon all highways 
of sufficient width that the driver of a vehicle shall drive 
the same upon the right half of the hig-way unless it is im¬ 
practicable to travel on such side: and further requires any 
drivers of vehicles proceeding in opposite directions to pass 
each other to the right, each giving to the other as nearly 
as possible one-half of the main traveled portion of the 
roadway: and further provides that in addition to the pun¬ 
ishment provided for the violation of said regulations, that 
any person violating tin* same shall be liable for all damages 

actuallv incurred bv reason of such violation. 

• • 

And if the jury believe from the evidence that the colli¬ 
sion in question was caused wholly or in part by reason of 
the violation of any of these provisions by the defendant or 
someone driving the car, at the same time engaged in or 
about the business of the defendants and authorizeed so to 
do bv the defendants, their verdict should be for the plain¬ 
tiff. * 

Plaintiff’s Praver Number Nine. 

* 


If the jury finds for the plaintiff they are to consider, in 
estimating damages, the injuries to the plaintiff and his 
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property and the damages resulting therefromj to him. 
They are to take into consideration the sufferings, including 
bodily pain, in consequence of such injuries to hi£ person; 
also the pain attendant upon and the natural incident of 
such bodily suffering; the character and extentj of such 
physical disabilities; and whether his said injuries are per¬ 
manent or otherwise; and if permanent, the pain and suffer¬ 
ing likely to be suffered therefrom in the futjure; the 
amounts reasonably and properly paid out or incurred by 
him in and about his care and recovery, his medical and 
hospital expenses: and if the injury is permanent or not 
yet cured, such expenses as are likely to be incurred in the 
future; his impaired earning capacity, if any, and jjust com¬ 
pensation for the injuries and damages to his automobile 
and loss of its use pending repairs; loss of time from and 
about his business, all as shown by the evidence, ajid assess 
said damages at such a sum as will fairly compensate him 
for all loss and damage caused him by the defendant’s neg¬ 
ligence, including not only expenses incurred for medical 
expenses and a reasonable sum for his pain and buffering, 


le would 
has been 


but also a fair recompense for the loss of what 
have earned otherwise in his trade or business and 
deprived of the capacity of earning by any wrongful act of 
the defendants or their representative.” 

! 

Defendants’ Praver Number Two. 

i 

“The jury are instructed that the alleged statements of 
Harold Simmons, and J. R. Proctor made out of pourt as 
to the purpose for which the car was being! used by 
.‘>7 Proctor and as to Sergeant Letcher admitting re¬ 
sponsibility for the collision, were admitted in evi¬ 
dence simply for the purpose of impeaching their testi- 

monv; and vou are further instructed that if vou find that 
• • • 

such statements were made by them you are not to [consider 
them as admissions of tin* defendants in this cajse or as 
proof of the facts contained in these statements or jas estab¬ 
lishing the fact of agency for them or any other fpct.” 

Be it further remembered, that all of the exceptions set 
out in the foregoing were severally made and entered at 
the time they severally purported to be made and ’entered; 
and the defendants pray the Court to sign and seal this, the 
defendants’ Statement of Evidence and Bill of Exceptions, 
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and the same is accordingly done, now for then, this 3rd 
dav of January, A. D., 1934. 

; ’ JENNINGS BAILEY, 

Justice . 

Endorsed on cover: District of Columbia Supreme Court. 
No. 6133. Sol A. Simmons, Louis A. Simmons, and Abra¬ 
ham Simmons, Partners, trading as Simmons Motor Com¬ 
pany, appellants, vs. Lawrence A. Brooks. Court of Ap¬ 
peals, District of Columbia. Filed Jan. 3, 1934. Henry W. 
Hodges, clerk. 




